STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SPYKE' S GROVE, INC., d/b/a

FRESH FRU T EXPRESS, EMERALD

ESTATE, NATURE' S CLASSI C,
Petiti oner,

VS.

CARLYN R KULICK, d/b/a CARLYN S

and WESTERN SURETY COWMPANY,

Respondent s.

Case No. 01-2649A

RECOMMVENDED CRDER

Pursuant to noti ce,
on Sept enber
appearing in Fort Lauderdal e,

Judge M chael

a final

hearing was held in this case

19, 2001, by video teleconference with the parties
Fl ori da, before Adm nistrative Law

M Parrish of the Division of Adm nistrative

Hearings, who was present in Tallahassee, Florida.
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St. Petersburg, Florida 33713
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Western Surety:



STATEMENT OF THE | SSUE

Whet her the Respondent Carlyn R Kulick, d/b/a Carlyn's,
failed to pay amobunts owing to the Petitioner for the shipnent
of citrus fruit, as set forth in the Conplaint dated April 30,
2001, and, if so, the anount the Petitioner is entitled to
recover.

PRELI M NARY STATEMENT

On or about April 30, 2001, the Petitioner, Spyke's G ove,
Inc., d/b/a Fresh Fruit Express, Enerald Estate, Nature's
Classic ("Spyke's Grove") filed a Conplaint with the Departnent
of Agriculture and Consuner Services ("Department") alleging
t hat Respondent, Carlyn R Kulick, d/b/a Carlyn's ("Kulick or
Carlyn's"), had failed to pay Spyke's G ove for "gift fruit"
that it had shipped during the 1999-2000 citrus shippi ng season
pursuant to instructions fromKulick. Spyke's Gove alleged
that Kulick owed $1,335.22 for the "gift fruit” in question.
Respondent, Western Surety Conpany ("Western"), was naned in the
Conpl aint as the surety for Kulick.

On or about June 29, 2001, Carlyn R Kulick, as owner of
Carlyn's, filed an answer on behalf of Carlyn's denying that it
was i ndebted to Spyke's Grove and requested a hearing. The
Departnent duly forwarded the matter to the D vision of
Adm ni strative Hearings for assignnent of an adm nistrative |aw

judge. Pursuant to notice, the final hearing was held on



Sept enber 19, 2001. At the hearing, Barbara Spiece testified on
behal f of Spyke's Grove, and Petitioner's Exhibits 1 through 19
were offered and received into evidence. Carlyn R Kulick
testified on behalf of Carlyn's, and Respondent's Exhibits 1
through 31 were offered and received i nto evidence.

No transcript of the proceeding was filed. At the close of
the evidentiary hearing, the parties were advised that their
proposed findings of fact and concl usions of |aw were to be
filed on or before Septenber 29, 2001. Thereafter, Spyke's
Gove filed a tinely Proposed Reconmended Order. Carlyn's did
not file a proposed reconmended order.

FI NDI NGS OF FACT

1. At all tinmes material to this proceedi ng, Spyke's G ove
and Carlyn's were "citrus fruit dealers" |licensed by the
Depart ment .

2. As part of its business, Carlyn's sells to its retai
custoners "gift fruit" consisting of oranges and grapefruit for
shiprment to third persons identified by the custoners.

Carlyn R Kulick is the owner of Carlyn's and acted on its
behal f with respect to the transactions that are the subject of
t hi s proceedi ng.

3. Spyke's Gove is in the business of packagi ng and

shipping "gift fruit" consisting of oranges and grapefruit

pursuant to orders placed by other citrus fruit dealers.



Bar bara Spiece is the president of Spyke's G ove and acted on
its behalf with respect to the transactions that are the subject
of this proceeding.

4. In Novenber and Decenber 1999, Spyke's Grove received a
nunber of orders for "gift fruit" fromCarlyn's. Mst of the
orders were for single shipnments of fruit. One order was for
six nonthly shipnments of fruit. This was the first year
Carlyn's had done business with Spyke's G ove, and Carlyn's and
Spyke's Grove did not execute a witten contract governing their
busi ness rel ati onshi p.

5. On the night of Sunday, Decenber 12, 1999, the Spyke's
Grove' s packi nghouse was destroyed by fire, and its offices were
substantially damaged. The fire could not have happened at a
worse tine because it was at the peak of the holiday fruit-
shi ppi ng season. Spyke's G ove was able to nove into tenporary
of fices and to obtain the use of another packi nghouse very
qui ckly. It had tel ephone service at approxi mately noon on
Tuesday, Decenber 14, 1999, and it began shipping "gift fruit”
packages on Friday, Decenber 17, 1999, to fill the orders it had
recei ved.

6. Carlyn R Kulick, the owner of Carlyn's, |learned of the
fire at Spyke's Grove and attenpted to contact the Spyke's G ove
of fices for an update on the orders Carlyn's had placed for

shi pment during the holidays. M. Kulick was unable to contact



anyone at Spyke's Gove for three or four days after the fire,
and he was worried that his custoners' orders for "gift fruit”
woul d not be shipped on time. M. Kulick called another

packi nghouse and pl aced orders duplicating sonme of the orders
Carlyn's had placed with Spyke's G ove.

7. Meanwhile, Spyke's Gove was giving priority to its
smal | er whol esal e custoners such as Carlyn's, and it shipped al
of the orders it had received fromCarlyn's.

8. Carlyn's did not cancel its orders with Spyke's G ove
or otherwise notify Spyke's Grove that it should not ship the
fruit; M. Kulick assuned that Spyke's G ove would contact him
if it intended to ship the fruit ordered by Carlyn's.

9. Spyke's Grove sent nunerous invoices and statenments of
account to Carlyn's Regarding the gift fruit at issue here.
According to the statenent of account dated June 1, 2001, as of
that date Carlyn's owed Spyke's Grove $1,069.78 for the gift
fruit at issue here.

10. Most of the invoices to Carlyn's that were subnitted
by Spyke's Grove contain the following: "Terns: Net 14 days
pronpt paynent is expected and appreciated. A 1% nonthly
service charge (A.P.R 18% per annun) nmay be charged on all past

due accounts. Rel ying on this | anguage, Spyke's G ove
al so seeks to recover a nonthly service charge for each nonth

that Carlyn's account was past due.



11. Carlyn's does not dispute Spyke's Grove's claimthat
$1,069.78 worth of "gift fruit" was shipped by Spyke's G ove
pursuant to orders Carlyn's placed in Novenber and
Decenber 1999. Carlyn's' basic position is that it need not pay
Spyke's Grove for the fruit because Spyke's Grove did not notify
it after the Decenber 12, 1999, fire that it would ship the
orders and because Carlyn's had to make sure that its custoners
orders were filled.

12. The uncontroverted evi dence establishes that Carlyn's
was, at the tinmes material to this proceeding, a Florida-

i censed and bonded citrus fruit dealer; that, in Novenber and
Decenber 1999, Carlyn's submitted orders to Spyke's G ove for

t he shipnent of "gift fruit" consisting of oranges and
grapefruit; that Spyke's G ove shipped all of the "gift fruit”
ordered by Carlyn's in Novenber and Decenber 1999; that the
price of the "gift fruit" shipped by Spyke's G ove pursuant to
Carlyn's' orders total ed $1,069.78; and that Spyke's G ove
tinmely filed its conplaint alleging that Carlyn's failed to
pronptly pay its indebtedness to Spyke's Grove for citrus
products shi pped pursuant to orders placed by Carlyn's. Spyke's
Gove is, therefore, entitled to paynent of the principal anount
of $1,069.78, plus pre-judgnment interest. Based on the date of

the | ast invoice which contained a charge for any of the gift



fruit at issue here, the prehearing interest would run from
May 1, 2000.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Stat utes.

14. Spyke's Grove has the burden of proving the
allegations in its conplaint against Carlyn's by a preponderance

of the evidence. See Florida Departnent of Transportation v.

J.WC. Co., Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981);

Fl ori da Departnment of Health and Rehabilitative Services v.

Career Service Conmm ssion, 289 So. 2d 412, 415 (Fla. 4th DCA

1974); Section 120.57(1)(j), Florida Statutes. However, even
t hough Spyke's Gove has the ultimate burden of proving the
truth of the claim once it has made a prina facie case of
entitlenent to recover fromCarlyn's, Carlyn's has the
obligation to conme forward with evidence to refute the

entitlement. See J.WC., 396 So. 2d at 787.

15. Chapter 601, Florida Statutes, is known as "The
Florida G trus Code of 1949." Section 601.01, Florida Statutes.
"Citrus fruit" is defined in Section 601.03(7), Florida

St atutes, as



all varieties and regul ated hybrids of
citrus fruit and al so neans processed citrus
products containing 20 percent or nore
citrus fruit or citrus fruit juice, but, for
t he purposes of this chapter, shall not nean
limes, |enons, marnmal ade, jellies,

preserves, candies, or citrus hybrids for

whi ch no specific standards have been
established by the Departnent of G trus.

Grapefruit and oranges are "citrus fruit" pursuant to this
definition.

16. A "citrus fruit dealer” is defined in
Section 601.03(8), Florida Statutes, as:

any consi gnor, conm ssion mnerchant,

consi gnment shi pper, cash buyer, broker,
associ ati on, cooperative associ ation,
express or gift fruit shipper, or person who
in any nmanner nakes or attenpts to make
nmoney or other thing of value on citrus
fruit in any manner whatsoever, other than
of growi ng or producing citrus fruit, but
the termshall not include retai
establ i shnments whose sales are direct to
consuners and not for resale or persons or
firms trading solely in citrus futures
contracts on a regul ated comodity exchange.

Carlyn's is a "citrus fruit dealer” under this definition.

17. Citrus fruit dealers are required to be licensed by
the Departnent in order to transact business in Florida.
Section 601.55(1), Florida Statutes. As a condition of
obtaining a |icense, such dealers are required to provide a cash
bond or a certificate of deposit or a surety bond in an anount
to be determ ned by the Departnent "for the use and benefit of

every producer and of every citrus fruit dealer with whomthe



deal er deals in the purchase, handling, sale, and accounting of
purchases and sales of citrus fruit.” Section 601.61(3),
Florida Statutes. Carlyn's is |licensed and bonded pursuant to
Fl orida | aw

18. Section 601.64(4), Florida Statutes, defines as an
"unl awful act” by a citrus fruit dealer the failure to "make
full paynent pronptly in respect of any such transaction [the
pur chase, handling, sale or accounting of sales] in any such
citrus fruit to the person with whom such transaction is had, or
to fail or refuse on such account to make full paynent of such
anounts as may be due thereon.”

19. Section 601.65, Florida Statutes, provides that "[I]f
any licensed citrus fruit dealer violates any provision of this
chapter, such dealer shall be liable to the person allegedly
injured thereby for the full anount of damages sustained in
consequence of such violation."™ This liability nmay be
adj udi cated in an adm nistrative action brought before the
Departnment or in a "judicial suit at lawin a court of conpetent
jurisdiction."™ 1d.

20. Any person may file a conplaint with the Departnent
alleging a violation of the provisions of Chapter 601, Florida
Statutes, by a citrus fruit dealer. Section 601.66(1), Florida
Statutes. The Departnment is charged with the responsibility of

determ ni ng whether the allegations of the conplaint have been



establ i shed and adj udi cati ng the anount of indebtedness or
damages owed by the citrus fruit dealer. Section 601.66(5),
Florida Statutes. The Departnent shall "fix a reasonable tine
wi thin which said indebtedness shall be paid by the [citrus

fruit] dealer,” and, if the deal er does not pay within the tine
specified by the Departnent, the Departnment shall obtain paynent
of the damages fromthe dealer's surety conpany, up to the
anount of the bond. Section 601.66(5) and (6), Florida

St at ut es.

21. Based on the findings of fact herein, Spyke's G ove
has nmet its burden of proving that Carlyn's was indebted to
Spyke's Grove in the principal anmobunt of $1,069.78 from May 1
2000, and that the debt remains unpaid.

22. Spyke's Grove al so seeks to recover nonthly "finance
charges” of one and one-half percent of the bal ance. However,
such "finance charges" should not be included in the cal cul ation
of Carlyn's' indebtedness to Spyke's G ove because they are not
part of the amobunts owed to Spyke's Grove for shipping the "gift

fruit" ordered by Carlyn's. Rather, because the clains of

Spyke's Grove are based in contract, see Florida Fruit Sales,

Inc. v. Kingfisher Goves, 343 So. 2d 840 (Fla. 2d DCA 1976),

Spyke's Grove is entitled to pre-judgnent interest if the
Departnment determnes that Carlyn's is indebted to Spyke's

G ove, to be calculated on the amunt of the indebtedness from

10



t he date paynent was due until the Departnent enters its fina

order. See Celotex Corp. v. Buildex, Inc., 476 So. 2d 294, 295

(Fla. 3d DCA 1985)("The settled lawis that where a disputed
contractual claimbecones liquidated . . . as to the anounts
recoverabl e, interest should be awarded fromthe date paynent

was due."); Cooper v. Alford, 477 So. 2d 31, 31 (Fla. 1st DCA

1985) ("I n an action ex contractu, interest runs fromthe date a
liquidated debt is due. This is so even if there exists an
honest dispute as to whether the debt was in fact due. Once it
is finally determ ned the debt was due, the person to whomit
was owed is entitled to paynent of the principal plus interest
fromthe due date. . . . The purpose in awardi ng such interest
is to conpensate a party for deprivation of property.").

23. The evidence establishes that there was no witten
contract governing the dealings between Spyke's G ove and
Carlyn's. Spyke's Gove is, therefore, not entitled to recover
interest on the anount owing at the rate of 18 percent per annum
as stated in the invoices. Rather, the anount of pre-judgnment
i nterest payable to Spyke's Gove is the statutory rate
specified in Section 55.03, Florida Statutes. See
Section 687.01, Florida Statutes; Celotex, 476 So. 2d at 295-96
("It is undisputed that invoices sent to Buil dex over the course
of dealings with the parties contained a statenent that

"interest will be charged at the rate of 1 1/2% per nonth or 18%

11



per annum on all past due accounts.' No proof was presented
however, that the parties ever agreed in witing that interest

shall accrue at 18% per annum "). Accord Nelson v. Aneriquest

Technol ogies, Inc., 739 So. 2d 161 (Fla. 3d DCA 1999).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Departnent of Agriculture and
Consuner Services enter a final order ordering Carlyn R Kulick
d/b/a Carlyn's, to pay $1,069.78 to Spyke's G ove, Inc., d/b/la
Fresh Fruit Express, Enerald Estate, Nature's C assic, together
Wi th pre-judgnent interest calculated at the rate specified in
Section 55.03, Florida Statutes, on the anmobunts ow ng.

DONE AND ENTERED this 1st day of Novenber, 2001, in

Tal | ahassee, Leon County, Florida.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 1st day of Novenber, 2001.
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COPI ES FURNI SHED

Carlyn R Kulick, Owner
Carlyn's

1601 Fifth Avenue, North

St. Petersburg, Florida 33713

Bar bara Spi ece, President
Spyke's Grove, Inc.

7250 Giffin Road

Davie, Florida 33314

Western Surety Conpany
Post O fice Box 5077
Si oux Falls, South Dakota 57117

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Richard D. Tritschler, General Counse

Department of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Brenda D. Hyatt, Bureau Chi ef

Bureau of License and Bond

Departnment of Agriculture and
Consumer Services

541 East Tennessee Street

| ndi a Bui | di ng

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.

13



